
STATE OF NEI./ YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

Muzak Corp.

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Sa les  & Use Tax

under Art ic le 28 & 29 of the Tax Law

f o r  t h e  Y e a r s  6 / t / t 7 - 5 1 3 t / 7 4 .

AFFIDAVIT OF MAIIING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

l l t 'h day of January, 1980, he served the within not ice of Determinat ion by mai l

upon Muzak Corp.,  the pet i t ioner in the within proceeding, by enclosing a true

copy thereof in a securely sealed postpaid vJrapper addressed as fol lows:

Muzak Corp .
100 Park  Ave.
New York,  Ny 10036

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of the

united States Postal  service within the state of New york.

That deponent further says that the said addressee is the pet i t ioner herein

and that the address set forth on said wra r is the last address of the

pet i t . ioner.

Sworn to before me this

1 l th  day  o f  January ,  1980.



STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter

Muzak Corp.

of the Pet i t ion

o f

AFFIDAVIT OF MAIIING
for Redeterninat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Sales & Use Tax

under Art ic le 2B & 29 of the Tax law

f o r  t h e  Y e a r s  6 / L / 7 I - 5 1 3 I / 7 4 .

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

11th day of January, 1980, he served the within not ice of Determinat ion by mai l

upon Bernard Rubin the representati.ve of the petitioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper  addressed as  fo l lows:

Mr. Bernard Rubin
888 7th Ave.
New York, NY

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post off ice or off icial depository) under the exclusive care and custody of the
United States Postal Service within the State of New york.

That deponent further says that the said addressee is the representative of
the petit ioner herein and that the address set forth on said wrapper is the last
known address of the representat ive of t t ioner .

Sworn to before me this

11 th  day  o f  January ,  1980.



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

January  11 ,  1980

Muzak Corp.
100 Park Ave.
New York, NY 10036

Gentlemen:

Please take not ice of the Determinat ion of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 1138 & 7243 of the Tax Law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced
in the Supreme Court of the State of New York, Albany County, within 4 months
from the date of this not. ice.

Inquir ies concerning the computat ion of tax due or refund al lowed in
accordance w i th  th is  dec is ion  may be  addressed to :

NYS Dept .  Taxat ion  and F inance
Deputy  Commiss ioner  and Counse l
A lbany ,  New York  12227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Representa t ive
Bernard Rubin
BBB 7 th  Ave-
New York, NY
Taxing Bureaut s Representat ive



STASE OF I{ETV YORK

STATE TAX CCI4MISSICN

In the Matter of ttre Aptr>lication

of

MUZAK CORPORATICDI

for Revision of a Determination or for
Refund of Sa1es and Use Ta:<es under
Articles 28 and 29 of tle Ta< Law for
ttre Period June 1, 1971 through I'lay 31,
L974.

DETERMI}IATICN

applicant, Muzak Corporation, I00 Park Avenr:e, Ne^r York, l{ei,v York 10036'

filed an atrrplication for revision of a determination or for refirnd of sales and

use taxes r:nder Articles 28 and 29 of the Tax l-anar for the period Jtlre 1, 1971

through NIay 3L, L974 (Fi1e No. I5L27).

A srnall ctaims hearing was hetd before Ralznrmd J. Siegel, Hearing Officer'

at ttre offices of tlre State Ta< Cormission, T\rrc ltcrld Trade Center, No'r Yorkr Neur

York, on May Ll , L978 and on AugusL 22, L978. applicarrt atr4nared b1z Bernard

Rubin, assistant treasurer of applicant. The Sales Tax Bureau atrpeared b1z Peter

Crotty, Esq. (Frark Levitt, Esq., of cor.rrsel) .

ISS'IJE

hlkrettrer applicant's rnrnthly palznents to WPD(, Inc. were for a radio trans-

rnission senrice, in whictr erzent suctr paynents r,uculd not be subject to sales or use

tax, or for ttre rental of electronic receiving and radio transmitting equiprent,

in wtrich errent such palznents would be sr:bject to sales or use tax.
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FINDINGS OF FACI

I. Applicant, Muzak CorSnration, is in ttre business of providing func-

tional bacJcg:rourd mr:sic to various office buildjngs and retail eftablishnents.

4pplicant filed Nerr'r York State sales and use ta< returns for the period Jtrre 1,

1971 througilr May 31, 1974.

2. llhe Sales Tax Bureau's audit of applicant's books and reoords for the

period June 1, 1971 tlrrcugh l{ay 31, L974, resulted in an assessnent ratrich vras

partially agreed to by atrplicarrt,. Applicant signed a consent form and paid til.,

plus interest, on ttre portion of the audit find.ings wLrich it agreed with.

Applicant, horvever, disagreed wittr tlrat porLion of the audit find.ings whictr

assessed conpensating use tar on the $11500.00 in nnnttrly charges whidr it paid

to radio station !'IPIX-FI{. Thris station is operated by WPD(, Inc.

3. On March 17, L976, ttre Sales Ta< Bureau issued a Notj-ce of Determination

and Dernand for Palznent of Sales and Use Ta:res Dr:e against applicant. Said

Notice was for ttre period Jrrne 1, 1971 through IW 3L, L974t in ttre sr-rn of $3,780.00

in additional tax, plus interest of $L,767.L5, for a total of $5,547.L5. The

additional tar due was based on t.l:e nrrnttrly biUing of $1,500.00 to applicarrt by

WPil, Inc. r whictr tlre Sales Ta< Bureau deened to be for the rental of !@D(,

Inc.'s electrcnic receiving and radio transrnj-tting equipnent,.

4. Applicarrt tlrely filed an application for a hearing to revielv the

determinaLion rxrder Articles 28 and 29 of the Ta< Lar,v.

5. Pr:rsr:ant to tlre contractual agreenent between applicant and !@IX, Inc.,

applicant transnitted tafd music frcm its placre of business in Nerr York City,

via leased telephone lines, to radio station VIPD(-FM. Tte station received ttris

nnrsic on sp,ecial electronic nnrritoring equi6nent and transnftted said nursic over

a selected "initial sulc-carrier" FM radio broadcast ctnnnel to custsrers of ttre

Itfuzak bacJ<gror:nd nulsic in Nerr York, No.r Jersey, and Connecticut. Ttre initial

sub-carrier FIII facilities were for the e:<clrrsive r:.se of Muzak nusic.
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6. Section (1) (f) of tfle between the atrplicarrt and WPD(' Inc.

provided ttrat "...IPIX shall have the right to pass on all rnaterial furnished by

l,luzak for rnrltiplex transmission over the facilities of ttre Station and to

reject arry undesirable or inaSpropriate rnaterial. ... "

7. 4pplicarrt argues tirat it. contracbed with VIPIX, Inc. for a radio trans-

mission senrice whictr is not sulcject to sales ta< r-urder ttre Ta< La,,l. It also

argues tttat the transaction could not be considered a rental or lease of bnoad-

casting equifnent, since atrplicant did not have astr:al or Gcnstructive lnssession

of the egui;rrent.

8. Applicarrt did not provide any personnel for operation of the !{PD(

equiprent and it had no direction over or oontrol of said equiprent. SrctI

control would be against regulati-ons of ttre Federal Cqnrnurications Ccnnrission.

CCDICTJUSIONS OF LAhI

A. That ttre contractual agreenent betrreen applicant, Muzak OorSnrafion'

and WPIX, Inc. was for the sale of a radio broadcast transmission senrice whictl

is not sulcject to sales ta<, under section 1105 of ttre Tax Lar.r.

B. That the application of Muzak Corporation is grarrted and ttre Notice of

Determination and Dernand for Palment of Sales and Use Ta:es Dr-re issued March 17,

1976 is cancelled.

DI{IED: Albany, Nes,r York

JAN 1 1 le80


